IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRICT OF WEST VIRG NI A

CHARLESTON

ZELNMVA BOGGESS,
Plaintiff,
V. Civil Action No. 2:02-0484
HOUSI NG AUTHORI TY OF THE
CI TY OF CHARLESTON, d/b/a
Char| est on Housi ng, a body
corporate and politic, et al.

Def endant s.

VEMORANDUM OPI NI ON AND ORDER

Currently pending before the court is the Amended Motion for
Summary Judgnent on behal f of Defendants with Regard to Counts |
11, 1V, VI and VIIl of Plaintiff’s Conplaint and the Defendants’
I ndi vidual Liability, filed April 11, 2003. (Docket Sheet Docunent
# 54.) The parties have responded (# 90) and replied (# 102) and,
wth |eave of court, Plaintiff filed a surreply as well (# 106).
Pursuant to 28 U.S.C. 8 636(c)(1), the District Court, upon consent
of the parties, designated the wundersigned to conduct al
proceedings in this matter. (# 16.)

A. Backgr ound/ Fact s.

Def endant, the Housing Authority of the Gty of Charleston
(“CHA") is a “public body corporate and politic” pursuant to West
Virginia Code 8 16-15-3(a) (2001). Pursuant to West Virginia Code

8 16-15-3(d), five comm ssioners, who receive no conpensation for



their services, are appointed by the mayor. |In turn, West Virginia
Code 8§ 16-15-5 provi des that the comm ssioners “shall, fromtinme to
time, select and appoint such officers and enpl oyees, including
engi neering, architectural and legal assistants, as they may
require for the performance of their duties, and shall prescribe
the duties and conpensation of each officer and enpl oyee.”

The CHA Board of Conm ssioners (the “Board”) hired Plaintiff
Zel ma D. Boggess as Executive Director of CHA on October 7, 1991.
(Complaint (# 1), T 4; Menorandumin Support of Amended Motion for
Summary Judgnent on Behal f of Defendants with regard to Counts |
11, 1V, VI and VIII of Plaintiff’s Conplaint and the Defendants’
I ndi vidual Liability (# 56), p. 2.) The Board and Plaintiff
entered into an Enpl oynent Agreenent (the “Agreenent”) on May 26
1998. (# 56, Exhibit B (Enploynent Agreenent).) At this tine,
only Defendants Mchael L. Coner and Mirie L. Prezioso were
Commi ssi oners. (# 56, Exhibit A (Portions of January 28, 2003
deposition of Plaintiff), p. 101.) The termof the Agreenent was
defined as follows:

The initial term of this Agreenent shall be for five

years fromthe date of this Agreenent. For the purposes

of the Agreement, the initial five year term of this

Agreenent shall be deened to have begun June 22, 1998.

Unl ess either Director or the Authority shall give
witten notice to the other that this Agreenent is

termnated at | east thirty days prior to the next “annual
nmeeting” of the Board of Comm ssioners, then the term of

this Agreenment shall automatically be extended one
additional year to the next “annual neeting” date as
defined herein. |If notice of termnation is given, it

will not alter or shorten the then existing termof this
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Agreenent, but shall only prohibit the automati c one-year

extension. It is the intention of the parties that this
provision shall operate as an “automatic extension
clause” so that the contract will automatically be

extended for one additional year as of each annual

nmeeting date so that as of each annual neeting, the

contract (if not earlier termnated by notice of either
party as described herein) shall always have a renaini ng

five year term
(# 56, Exhibit B, p. 2.)

The Agreenent further provides that

[t]he Authority may termnate the enploynent of the

Director upon the following grounds: (1) serious or

repeated failure on the part of the Director to conply

with Authority policy; (2) failure by the D rector,

W t hout good cause, to conply with any | awful decision or

directive of the Authority; (3) for activities on the

part of the Director <constituting m sfeasance or

mal f easance; or (4) for any other just cause, in

accordance with applicable state or federal |aw.
(# 56, Exhibit B, p. 3.)

In May of 2000, the relationship between Plaintiff and the
Board, now conprised of Defendants Coner and Prezioso and
Def endants Ri chard P. Cooke, Vernadine L. Crothers and Kat herine L.
Dool ey took a negative turn. (# 56, Exhibit A pp. 101, 134-35.)
At a retreat/pl anni ng neeting on Septenber 1, 2000, the Board asked
Plaintiff to resign as Executive Director. (# 56, Exhibit A p.
175.) In response, Plaintiff requested that CHA buy her out of the
Agreenent for a certain sum (# 56, Exhibit A pp. 175-77.)
Plaintiff’s counsel at the tine, Cynthia Evans, Esquire, eventually
wote a letter to Defendant Prezioso stating that Plaintiff would
resign for the anount she believed was due her under the Agreenent
or $674,660.05, along with the use of a vehicle for five years and
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paynent of the insurance premiuns on the vehicle. (# 56, Exhibit
C (Letter from Cynthia Evans to Defendant Prezioso dated Cctober
16, 2000).)

Plaintiff continued in her position as Executive Director. (#
56, Exhibit A p. 177.) On March 26, 2001, the Board voted not to
extend the termof the Agreenent. (# 56, Exhibit D (Letter from
Def endant Prezioso to Plaintiff dated April 11, 2001).) I n
Def endant Prezioso’s letter of April 11, 2001, Defendant Prezioso
also provided a bill of particulars related to Plaintiff’s
unsuccessful performance as Executive Director. (# 56, Exhibit D.)
On May 29, 2001, the Board net in executive session and foll ow ng
t he executive session, unaninmously voted to place Plaintiff on
adm nistrative | eave with pay and benefits for a period of 90 days.
(# 56, Exhibit E (Mnutes of May 29, 2001, Board Meeting).)

On or about May 29, 2001, Defendant Crothers and others filed
an action in the Crcuit Court of Kanawha County agai nst Plaintiff
in her individual and official capacities, and others, alleging
fraud, forgery, racial discrimnation and retaliatory evictions in
violation of the West Virginia Constitution and West Virginia | aw
Plaintiff renoved the action, but the District Court | ater remanded

the case to State court. (See Crothers, et al. v. Boggess, et al.,

G vil Action Nunber 2:01-0814, Docket Sheet Docunent ## 1, 43, 44.)



The Board hired the consulting firmof Goodwi n And Associ at es
to assess the operations of CHA and i ssue a report. (# 56, Exhibit
F (Operational Assessnent of the Housing Authority of the Gty of
Charl eston).) Goodwin And Associates issued an Operational
Assessnent of the Housing Authority of the Gty of Charleston on
August 17, 2001. (# 56, Exhibit F.) At a Board neeting on August
27, 2001, the Board went into executive session to discuss
personnel matters. Thereafter, Defendant Cooke nmade a notion to
termnate Plaintiff’'s enpl oynent pursuant to paragraph 2(c) of the
Agreenment because of Plaintiff’'s failure to conply with CHA policy,
directives of the Board and additional matters, and the notion was
seconded by Def endant Dool ey. Four Conm ssioners (Prezi oso, Cooke,
Dool ey and Coner) voted to termnate Plaintiff, while Defendant
Crothers abstained from voting. (# 56, Exhibit G (Mnutes of
August 27, 2001, Board Meeting).) By letter dated Septenber 21
2001, counsel for CHA, Charles W Peoples, Jr., wote Plaintiff
outlining the factors upon which the Board' s term nation deci sion
was based. (# 56, Exhibit H (Letter from Charles W Peoples, Jr
to Plaintiff dated Septenber 21, 2001).)

B. Summary Judgnent St andard.

Rul e 56(c) of the Federal Rules of G vil Procedure provides
that summary judgnent nust be granted “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
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to a judgnent as a matter of law.” Fed.R Cv.P. 56(c). Pursuant
to Rule 56(c), adistrict court nust enter judgnent agai nst a party
who, "after adequate tine for discovery . . . fails to nake a
showing sufficient to establish the existence of an elenent
essential to that party's case, and on which that party will bear

the burden of proof at trial.” Celotex Corp. v. Catrett, 477 U. S

317, 322 (1986).

Stated differently, “[t]o prevail on a notion for summary
j udgnent, [the noving party] nust denonstrate that: (1) thereis no
genuine issue as to any material fact; and (2) it is entitled to

judgnent as a matter of law” Harleysville Mut. Ins. Co. .

Packer, 60 F.3d 1116, 1119-20 (4th Cr. 1995) (citing Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986)). I n determ ning

whet her a genui ne i ssue of material fact has been raised, the court

must construe all inferences in favor of the [nonnoving
party]. |If, however, the evidence is so one-sided that
one party nust prevail as a matter of law, we nust affirm
t he grant of summary judgnent in that party's favor. The
[ nonnovi ng party] "cannot create a genuine i ssue of fact
t hrough nmere specul ati on or the buil di ng of one i nference
upon another[.]” To survive [the summary judgnent]
notion, the [nonnoving party] may not rest on their
pl eadi ngs, but nust denonstrate that specific, material
facts exist that give rise to a genuine issue. [ T] he
“mere existence of a scintilla of evidence in support of
the plaintiff's positionw || beinsufficient; there nust
be evidence on which the jury could reasonably find for
the plaintiff[.]”

Harl eysville, 60 F.3d at 1120 (citations omtted). “Where the

record taken as a whole could not lead a rational trier of fact to

find for the non-noving party, there is no ‘genuine issue for



trial.’” Matsushita Elec. I ndus. Co. v. Zenith Radio Corp. 475 U. S.

574, 587 (1986) (citations omtted).

"At bottom the district court mnust determ ne whether the
party opposing the notion for summary judgnment has presented
genui nely disputed facts which remain to be tried. If not, the
district court may resolve the | egal questions between the parties
as a matter of law and enter judgnent accordingly.” Thonpson

Everett, Inc. v. National Cable Adver., L.P., 57 F.3d 1317, 1323

(4th Gr. 1995).

C. Counts I, 11I, 1V, VI and VIIl as to all Defendants.
1. Count 11l - Breach of Express Enpl oynent Contract.
a. Agreenent Violates State Law.

Def endants rely on three decisions of the Wst Virginia
Suprene Court of Appeals in support of their argunent that they are
entitled to summary judgnent as to Count |11 because the Agreenent

between CHA and Plaintiff is void. In Wllians v. Brown, 437

S.E.2d 775 (W Va. 1993), an assistant attorney general was fired
by a newly elected Attorney GCeneral and thereafter filed suit
al l eging breach of an inplied enploynment contract. On certified
guestion fromthe circuit court, the Supreme Court of Appeals of
West Virginia determned that West Virginia Code 8 5-3-3 nakes
assi stant attorneys general at-w || enpl oyees who may be di schar ged

for no reason at all. Relying on Barbor v. County Court, 101 S. E

721 (W Va. 1920), the West Virginia Suprene Court in WIllians held
t hat because West Virginia Code § 5-3-3 (1961) includes the phrase
7



“[a]l'l assistant attorneys general so appointed shall serve at the
pl easure of the attorney general,” enploynent as an assistant
attorney general is at-will and allows for termnation at any tine
with or wthout cause. Wllians, 437 S.E. 2d at 778-80. I n
addition, the West Virginia Suprene Court stated that its earlier

decision in State ex rel. Archer v. County Court, 144 S E.2d 791

(W Va. 1965) “would permt the renoval of an assistant attorney
general even if the word ‘pleasure’ was not found in W Va. Code,
5-3-3, because this section authorizes the Attorney Ceneral to
appoi nt assistant attorneys general and provides no set term for
their enploynment.” WIIlianms, 437 S.E 2d at 779.

The statute which authorizes CHA to select and appoint
officers and enployees, Wst Virginia Code § 16-15-5 (2001),
provi des as foll ows:

As soon as possible after the establishnent of an

authority the conm ssioners shall organize for the

transaction of business by choosing from anong their
nunber a chairnmen and a vice-chairnmen and by adopting

byl aws and rul es and regul ati ons suitable to the purposes

of this article. Three comm ssioners shall constitute a
gquorum for the purpose of organizing the authority and

conducting the business thereof. The comm ssioners
shall, from tine to tine, select and appoint such
of ficers and enpl oyees, i ncl udi ng engi neeri ng,

architectural and | egal assistants, as they may require

for the performance of their duties, and shall prescribe

the duti es and conpensati on of each of fi cer and enpl oyee.
Def endant s acknow edge t he absence fromWst Virginia Code § 16-15-
5 of the “at the pleasure of” |anguage contained in WIIlians.
However, Defendants assert that the presence of this |anguage is

not essential pursuant to WIllianms and Archer. Defendants argue
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t hat based on Wllians and Archer, because West Virgi nia Code § 16-

15-5, the statute under which CHA derived its authority to hire
Plaintiff as Executive Director, does not specify fixed terns for
such of fi cers and enpl oyees, the Board possesses aninplied at-w |
renmoval power with regard to Plaintiff. (# 56, pp. 8-9.)

Def endant s assert that the Agreenment between CHA and Pl aintiff
is void because as the West Virginia Suprenme Court concluded in
Wllians, “when the appointing authority has the power of renoval,
this renoval right may not be ‘contracted away so as to bind the
appointing body to retain [the enployee] in such position for a
definite fixed period.”” WIllians, 437 S. E 2d at 779 (quoting
Barbor, 101 S.E. 721, Syllabus Point 4). Thus, Defendants contend
t hat because the Agreenent between Plaintiff and CHA provided for
a rolling five-year term of enploynent and limted the Board' s
ability to discharge Plaintiff, the Agreenent is void under State
law. (# 56, pp. 8-10.)

Finally, in a footnote, Defendants argue that the Agreenent
may al so violate West Virginia Code 8 6-6-8, the statute at issue
in Barbor and Archer. Def endants acknow edge that West Virginia
Code 8 6-6-8 applies only if Plaintiff is considered an officer
not an enpl oyee. Defendants do not specifically assert or provide
evidence in their nmenorandumin support of the Amended Motion for
Summary Judgnent that Plaintiff was an officer of CHA. (# 56, p.
10 n.1.)

In her response, Plaintiff initially asserts that she was a

public enployee rather than an officer. Plaintiff, citing
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Christopher v. City of Fairnont, 280 S.E. 2d 284, 285 (W Va. 1981),

argues that both the Agreenent and the job description attached to
t he Agreenent show that the Executive Director was subject to the
direction, decisions and policies of the CHA Board. The position
of the Executive Director is not specified by statute or in the
Cty Charter. (Plaintiff’s Response to Defendants’ Amended Moti on
for Summary Judgnment (# 90), p. 5.) Plaintiff asserts that
“[ h] avi ng shown t hat t he Housi ng Authority’ s Executive D rector was
a public enployee, it follows that the plaintiff had both a
property interest and a liberty interest in continuation of her

public enploynment.” (# 90, p. 5) (citing Major v. DeFrench, 286

S.E.2d 688 (W Va. 1982)).

Plaintiff further argues that the three cases relied upon by
Def endants neither apply to nor interpret the statute that control s
CHA. (# 90, pp. 7-9, 11-12.) Plaintiff points out that West
Virginia Code 8§ 16-15-5 does not include the pertinent “at the
pl easure of” |anguage contained in the statutes interpreted in
Barbor and Wllians. (# 90, pp. 7-9.) Plaintiff asserts that in
addition to the absence of this essential |anguage, Wst Virginia
Code 8 16-5-7(a) (2001) states that CHA shall have “all the powers
necessary or convenient to carry out and effectuate the purposes

and provisions of this article, including the follow ng powers in

addition to others herein granted . . . .7 (# 90, p. 7); see also
W Va. Code § 16-15-2 (2001) (setting forth the purposes of the

article).
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Plaintiff argues that the statute at issue in Archer, West
Virginia Code 8 6-6-8, (1) applies to the appointnent of public
officers as opposed to public enployees; and (2) allows for the
renmoval of an officer, but not an enployee, with or w thout cause.
Plaintiff acknow edges that while the court in Archer discussed
other legal principles, “indicating that, generally, a power of
renmoval is inplied by a statutory power to appoint public officers,
that discussion is not necessary to the holding; and is not the
basis for the decision.” (# 90, p. 8) (footnote omtted). In

addition, Plaintiff notes that the one case di scussed by the court

in Archer, Town of Davis v. Filler, 35 SSE. 6 (W Va. 1900), also
involved the renoval of a public officer and involved statutory
| anguage that the officer, once appointed by the town council, wll
“continue in office during its pleasure.” (# 90, p. 8 n.1.)
Plaintiff asserts that the |anguage of the statutes at issue

in Barbor, Wllians and Archer are “nute testinony to the fact that

the Legislature is capable of utilizing plain |anguage. There is
no such | anguage at issue here, and defendants nust rely upon a
hypot heti cal power that only exists if it is properly inplied from
the | anguage in the statute.” (# 90, p. 9.)

In reply, Defendants argue that the plain | anguage of Barbor
did not imt its holding to the particular statute at issue in
that case. Defendants assert that subsequent cases have applied
the inmplied at-will renoval power to cases involving various
appoi ntment statutes. (Reply on behalf of Defendants to

Plaintiff’s Response to Defendants’ Amended Mtion for Summary
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Judgnent (# 102), pp. 2-4.) Defendants disagree wwth Plaintiff’s
assertion that the West Virginia Suprene Court’s statenent in
Archer that the inplied at-will doctrine woul d apply even where t he
statute does not contain the “at the pleasure of” | anguage is nere
dicta. Defendants point out that the West Virginia Suprene Court’s

decision in Town of Davis, on which the Wst Virginia Suprene

Court’s statenents in Archer were based, is established precedent.
(# 102, p. 5.) Defendants further argue that Wst Virginia Code §

16-15-5 was enacted in 1932, after the decision in Town of Davis,

and that it nust be presuned that the legislature intended to
inport the common law principle of the inplied at-will renova
power into the statute. (# 102, p. 5.)

Finally, Defendants argue that Plaintiff was an officer of CHA
and, as such, was subject to the express renoval power found in
West Virginia Code 8 6-6-8. (# 102, pp. 6-7.) Defendants assert
that West Virginia Code 8 16-15-5 explicitly contenplates that the
Board wil| appoint other officers. |In addition, Defendants argue
that in the job description describing the executive director’s
duties (# 90, Exhibit A), the executive director is described as
“the Chief Executive Oficer in overseeing the admnistration of
the agency . . . [who has] broad | atitude for independent action .

[and is] responsible for executing the policies.” (# 90,
Exhibit A) Defendants cite to testinmony fromPlaintiff as support
for the assertion that she was an officer rather than an enpl oyee,
i ncluding her testinony about setting up a hone office with CHA

equi pnent, transferring a | egal services contract and di scharging
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an enpl oyee w thout CHA Board approval. (# 102, p. 7; # 90,
Exhibit B.)

Plaintiff raises a nunber of argunments as to why the above
line of cases related to the inplied at-will renoval power is
i nappl i cabl e and/ or unpersuasi ve. As Plaintiff points out, the

statutes at issue in Town of Davis, Barbor, Archer and WIIlians

contain the “at the pleasure of” or simlar |anguage absent from

West Virginia Code 8 16-15-5. Town of Davis, 35 S.E. at 7 (West

Virginia Code, Chapter 47, 8§ 15 (1891) provided that a
superintendent of roads, streets and alleys shall be appointed by
council “to continue in office during its pleasure.”); Barbor, 101
S.E at 722 (West Virginia Code, Chapter 46, 8 23 (1918) provided
that “[e]very officer or other person appointed or enpl oyed by the
county court under the provisions of this chapter, shall hold his
office or appointnent at its pleasure . . . .” (current version at
W Va. Code 8§ 6-6-8 (1931))); Archer, 144 S E 2d at 794 (West
Virginia Code §8 6-6-8 (1931) provides “that the court, board, body
or officer authorized by |aw to appoint any person to any county,
magi sterial district, independent school district, or nunicipa
office, the termor tenure of which is not fixed by | aw, nay renove
any person appointed to any such office by such court, board, body
or officer, with or wthout cause whenever such renoval shall be
deened to be for the good of the public service and such renoval
from such office shall be final.”); WIlians, 437 S.E. 2d at 777

(West Virginia Code 8 5-5-3 (1961) states that “[a]ll assistant
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attorneys general so appointed shall serve at the pleasure of the
attorney general and shall performsuch duties as he may require of
them ")

Despite the absence of the “at the pleasure of” |anguage in
West Virginia Code §8 16-15-5, the court finds that the inplied at-
wll renoval power applies as to officers and enpl oyees of CHA
pursuant to West Virginia Code 8 16-15-5 as an incident to the
power of appointnment contained therein. As the West Virginia

Suprene Court has clearly articulated in Town of Davis, Archer and

WIllians, the power to appoint carries withit, the power to renove
in the absence of any constitutional or statutory limtation or

restriction of such power of renoval. |In Town of Davis, the West

Virginia Supreme Court expl ained that

if the power of renoval were not given by the Code, it
woul d exi st, because the power to appoint carries withit
as an incident the power to renove, in the absence of
constitution or statutory restraint of such power. It is
called by the United States [SJuprene [Clourt, as it is,
“a sound and necessary rule.” Hennen's Cases, 13 Pet.
230, 10 L. Ed. 138. Much authority sustains it. Mechem
Pub. O f. § 445, “Where the power of appointnent is
conferred in general ternms, wthout restriction, the
power of renoval in the discretion and at the will of the
appointing power is inplied, and always exists unless

restrained and limted by sone provision of [law”
Trainor v. Board (Mch. 15 L.R A 95, note (s. c. 50 N
W 809).

Town of Davis, 35 S.E. at 7. In Archer, relying on Town of Davis,

the West Virginia Suprenme Court stated “[e]ven wthout the
foregoi ng statute, the defendant, the County Court of Wrt County,

having the power to appoint conm ssioners of accounts of that

14



county, for which no definite termor tenure is fixed by aw, as an
incident to its power of appointnent, has the power to renove a
person so appointed in the absence of any constitutional or
statutory limtation or restriction of such power of renoval.”
Archer, 144 S. E. 2d at 794. In Archer, the Wst Virginia Suprene
Court noted that “in 67 C J.S. Oficers 8 59b(2)[', the text
contains this |anguage: ‘As a general rule, in the absence of any
l[imting provision of a constitution or statute, the power of
appoi ntnent carries with it, as an incident, the power to renove,
where no definite termof office is fixed by law.’” 1d.

In Wllians, the West Virginia Suprene Court acknow edged its
finding in Archer that “an at-will renoval power is inplied when
t he enpl oyer has the power of appointnment and the office carries no
fixed term” WIllians, 437 S.E. 2d at 778-79. The Wst Virginia
Suprene Court ultimately concluded that Archer “would permt the
removal of an assistant attorney general even if the word
‘pleasure’ was not found in W Va. Code, 5-3-3, because this
section authorizes the Attorney General to appoint assistant
attorneys general and provides no set termfor their enploynent.”
Id. at 779.

This court does not viewthe above-cited statenents i n Town of

Davis, Archer and WIllians as nere dicta. Dicta is generally

1 The West Virginia Supreme Court in Wllianms stated that the |anguage

fromCorpus Juris Secundumcited by Archer “is nowfound in Section 118(b) (1978)
of 67 C.J.S. Oficers and Public Enpl oyees (1978),” which this court notes i s now
| ocated at 67 C.J.S. Oficers and Public Enpl oyees 8§ 149 (2002).
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defined as “[a] judicial comment made during the course of
delivering a judicial opinion, but one that is unnecessary to the
decision in the case and therefore not precedential (though it may
be consi dered persuasive).” Black’s Law Dictionary 1100 (7th ed.
1999). As the West Virginia Suprene Court recently noted i n WAl ker
v. Doe, 558 S. E. 2d 290, 295 (W Va. 2001), “[t]he phrase, ‘obiter
dicta,” which translates ‘a remark by the way,’” is often shortened
to just dicta and simlarly references those coments or
observations of a judge regarding a point that is incidental or
collateral to the direct issue before the court or wupon an
anal ogous poi nt i ntroduced by way of illustration but not necessary
to the determnation of the instant case.” (Footnote omtted.)
The statenments by the West Virginia Suprene Court in Town of
Davis originally, but also later in Archer and WIllians were
integral parts of the decisions in those cases. They were not
statenents nade in passing or wwth little consideration. The Wst
Virginia Suprenme Court’s holdings in the above cases, that the
enpl oyees or officers were subject to the inplied at-will renova
power, were based not only on the substance of the statutes at
i ssue, but also the principle that evenin the absence of statutory
| anguage suggesting an at-will enploynent relationship, the power
to appoint carries with it the inplied power to renove in the
absence of any imting constitutional or statutory provision. The

latter principle is not dicta, it is one of the two grounds upon

16



which the West Virginia Suprene Court based its holdings in the
above cases.
To be clear, the court is not suggesting that the West

Virginia Supreme Court in Town of Davis, Archer and WIlians

articulated some sort of two-part test, the first part of which
requires the presence of the “at the pleasure of” or simlar
| anguage in a statute. To the contrary, by the explicit |anguage

of Town of Davis, Archer and WIllians, the absence of the “at the

pl easure of” |anguage in a statute is not determnative of the
issue of whether the inplied at-wll renoval power exists.
Instead, as is the case wwth respect to West Virginia Code 8§ 16-15-
5, where there is a power to appoint and no fixed term of
enpl oynent in the statute, even in the absence of “at the pleasure
of ” statutory | anguage, the at-will power to renove is inplied.

Notably, a review of Town of Davis, Archer and WIIlians

reveal s that the West Virginia Suprenme Court itself has not treated

its statenents in those cases as nere dicta. In Town of Davis, the

second ground for the court’s holding, that even in the absence of
the “at the pleasure of” language in the statute, the power to
appoint carries with it, the power to renove in the absence of
constitutional or statutory restraint of such power, was made a
Syl | abus Point. The West Virginia State Constitution requires that
“Ii]t shall be the duty of the court to prepare a syllabus of the
poi nts adj udi cated i n each case in which a majority of the justices
t her eof concurred, which shall be prefixed to the published report
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of the case.” W Va. Constitution, Article VIIl, 8 4. 1|In Archer,
the West Virginia Suprene Court relied on its findings in Town of

Davi s. Archer, 144 S.E. 2d at 794-95. In WIllianms, wherein the

West Virginia Suprenme Court stated that in Archer

we found that an at-will renoval power is inplied when
t he enpl oyer has the power of appointnent and the office
carries no fixed term W al so recogni zed that the power
to renove could be limted by constitutional or statutory
provisions . . . . Thus, Archer would permt the renoval
of an assistant attorney general even if the word
“pl easure” was not found in WVa. Code, 5-3-3, because
this section authorizes the Attorney CGeneral to appoint
assi stant attorneys general and provides no set termfor
t heir enpl oynment.

Wllians, 437 S.E. 2d at 778-79. At the very least, the statenents
of the West Virginia Supreme Court in the above cases are highly
per suasi ve.

The court has considered Plaintiff’s argunents that certain
provisions of the West Virginia Code pertaining to State housing
| aw aut horized CHA to enter into the Agreenent. Plaintiff cites
West Virginia Code 8 16-15-5, along with West Virginia Code § 16-
15-7(a) (16) which states that

[@a]n authority shall constitute a body both corporate and

politic, exercising public powers, and having all the

powers necessary or convenient to carry out and

ef fectuate the purposes and provisions of this article,

including the followng powers in addition to others

herein granted: ... [t]o nmake and execute contracts and

ot her instrunents necessary or convenient to the exercise

of the powers of the authority .

Plaintiff argues that these two sections nust be read together with

the stated purposes of the article, which include the necessity

18



to confer upon and vest in said housing authorities al
powers necessary or appropriate in order that they may
engage in | ow and noderate cost housing devel opnent and
slum clearance projects; and that the powers herein
conferred upon the housing authorities, including the
power to acquire and dispose of property, to renove
unsanitary or substandard conditions, to construct and
operate housi ng devel opnents and to borrow, expend and
repay noneys for the purpose herein set forth, are public
obj ects essential to the public interest.
W Va. Code 8§ 16-15-2 (2001).

The West Virginia Supreme Court’s discussion in Barbor is
instructive. |In Barbor, the West Virginia Suprene Court consi dered
what is now West Virginia Code § 6-6-8, WIlians, 437 S.E 2d at
778, in determ ning whet her the contract of a nmanager of the county
poor farmcoul d be annul | ed before expiration of its term Barbor,
101 S.E. at 722. In addition to determ ning that the inplied power
to renove existed based on the |anguage of what is now West
Virgi nia Code 8§ 6-6-8, which statute conferred the power to appoi nt
and fixed no definite termof office, but instead provided that the
tenure shall be at the pleasure of the appointing body, the West
Virginia Suprene Court explained that the section of the West
Virginia Code, which “makes the county court of every county a
corporation, and in general terns enpowers it to contract and be
contracted with” does not “operate to validate a contract such as
this.” [d. at 722. |Instead,

[i]t nerely makes the county court of every county a

corporation, and in general terns enpowers it to contract

and be contracted with. |Its specific authority, however,

is only such as the Constitution and Legislature of the

state have seen fit to bestowupon it. . . . Because of

that restrictive statute [the predecessor to West
Virginia Code 8 6-6-8] the county court of Mercer county
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exceeded its authority in making the contract set forth
in the declaration, thereby voiding it.

Havi ng concluded that the inplied at-will renmoval power
applies as to officers and enployees of CHA pursuant to West
Virginia Code 8 16-15-5 as an incident to the power of appoi ntnent
contained therein, the court further finds that there is no
constitutional or statutory limtation on or restriction of such
power of renoval. Plaintiff cites noexplicit statutory [imtation
or restriction on CHA s inplied power of renoval in her responsive
menor andum or surreply. Plaintiff generally argues about the
virtues of protected civil service, but does not actually assert

that she is covered under a civil service system See Christopher

v. City of Fairnont, 280 S.E. 2d 284, 285-86 (W Va. 1981) (The Wést

Virginia Supreme Court determ ned that a water transportation and
distribution supervisor was a public enployee entitled to the
procedural safeguards afforded under the Merit System Personnel
Rul es and Regul ations of the Gty of Fairnont, rather than a public
of ficer subject to renoval with or wthout cause pursuant to West

Virginia Code 8 6-6-8.); see also WIllians, 437 S.E 2d at 779

(noting that a person covered under a civil service system is
afforded certain statutory protections surroundi ng enpl oynent and
t hat assistant attorneys general are not covered by the State civil
service system.

Gving Plaintiff the benefit of every doubt and in |ight of

the fact that she argues the Personnel Policy creates a protected
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property interest in continued enploynent, it is conceivable that
Plaintiff believes provisions in the Personnel Policy related to
separation, the grievance procedure, and progressive discipline
qualify as sone sort of constitutional or statutory limtation on
CHA's inplied at-will renoval power. (# 90, pp. 10-11; # 90,
Exhibit J, pp. 20, 34-36.) As discussed further below, CHA's
Personnel Policy did not nodify Plaintiff’s at-will enpl oynent, and
the court cannot conclude that provisions in the Personnel Policy
work to inpose a limtation on CHA s inplied at-will renoval power
pursuant to West Virginia Code § 16-15-5.

Finally, though not addressed extensively by the parties, the
court finds that West Virginia Code 8 6-6-8 applies in the instant
matter as between CHA and Plaintiff, a public officer. st
Virginia Code 8 6-6-8 permts the renoval, with or w thout cause,
of appointed public officers whose terns are not fixed by | aw

[t] he court, body or officer authorized by | awto appoint

any person to any county, magi steri al district,

i ndependent school district, or nunicipal office, the

termor tenure of which is not fixed by Iaw, may renove

any person appointed to any office by such court, board,

body or officer, with or w thout cause, whenever such

removal shall be deened by it, themor himfor the good

of the public service, and the renoval of any such person
fromoffice shall be final

W Va. Code § 6-6-8 (2000).

I n Christopher, the West Virginia Suprenme Court reiterated the

|l egal distinction between a “public officer” and a “public
enpl oyee” as foll ows:

“As a general rule it nmay be stated that a positionis a
public office when it is created by law, with duties cast
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on the incunbent which involve an exercise of sone
portion of the sovereign power and in the performance of
whi ch the public is concerned, and which are continuing
in their nature and not occasional or intermttent. But
one who nerely perforns the duties required of him by
persons enploying him under an express or inplied
contract, though such persons thenselves be public
of ficers, and though the enpl oynent be in or about public
wor k or business, is a nere enpl oyee."”

Chri stopher, 280 S.E.2d at 285 (quoting State ex rel. Key v. Bond,

118 S.E. 276, 279 (W Va. 1923)).
In addition, the West Virginia Suprenme Court restated the
criteria to be considered in this determ nation

"Anmong the criteria to be considered in determning
whet her a position is an office or a nere enploynent are
whet her the position was created by |aw, whether the
position was designated as an office; whether the
qualifications of the appointee have been prescribed
whet her the duties, tenure, salary, bond and oath have
been prescribed or required; and whether the one
occupying the position has been constituted a
representative of the sovereign."

Id. at 285 (quoting State ex rel. Carson v. Wod, 175 S. E. 2d 482,

Syll. Pt. 5 (W Va. 1970)). The West Virginia Suprene Court,
appl ying the above test, ultimately determ ned that the supervisor

in Christopher was a public enployee rather than a public officer.

Id. at 285-86. Because West Virginia Code 8 6-6-8 did not apply to
t he supervisor, the West Virginia Suprene Court determ ned he was
entitled to the procedural safeguards afforded other persons
covered by the Merit System Personnel Rul es and Regul ations of the

City of Fairnont. |d. at 286
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Unli ke the supervisor in Christopher, Plaintiff is a public

officer covered by Wst Virginia Code 8 6-6-8 and, therefore
subject to removal with or without cause. West Virginia Code § 16-
15-3(a) states that “[i]n each city and in each county there is
hereby created a housing authority which shall be a public body
corporate and politic. No authority hereby created shall transact
any business or exercise its powers hereunder until or unless the
governing body of the city . . ., by proper resolution, determ nes
that there is a need for an authority . . . .7 West Virginia Code
8 16-15-3(d) states that “[w hen the governing body of a city
adopts a resolution as aforesaid, it shall pronptly notify the
mayor of the adoption. Upon receiving the notice, the mayor shal
appoi nt five persons as conm ssioners of the authority created for
the city.” As stated above, West Virginia Code 8 16-15-5 permts
commi ssioners to “select and appoint . . . officers and enpl oyees

.” Read together, the court finds that these provisions nmake
West Virginia Code §8 6-6-8 applicable to CHA

For West Virginia Code § 6-6-8 to apply as to Plaintiff

Plaintiff nust be an officer rather than an enpl oyee. Chri stopher,

280 S.E.2d at 285-86. Applying Christopher, there is undisputed

evidence of record that Plaintiff was a public officer of CHA
Al though Plaintiff’s position was not created by l|law, the test

reiterated in Christopher indicates that this and the other factors

are “‘[a]lnong the criteria to be considered . . . ."” 1d. at 285

(quoting State ex rel. Carson, 175 S. E 2d 482, Syll. Pt. 5).
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Furthernore, West Virginia Code 8§ 16-15-5 does contenplate the
appoi nt nent of officers.

Moreover, the two job descriptions? dated June 14, 1993, and
February 12, 1998, both of which describe the duties of the
Executive Director, show that the Board del egated a significant
portion of its sovereign power to the Executive Director. (# 102,
Exhibit 1 (job descriptions dated June 14, 1993, and February 12,
1998).) In the job descriptions of the Executive D rector dated
February 12, 1998, and June 14, 1993, Plaintiff is described as the
“Chief Executive Oficer in overseeing the adm nistration of the
agency.” (# 102, Exhibit 1, pages 1 of both job descriptions.) 1In
addition, the job descriptions state that “[h]aving a broad
|atitude for independent action, the Executive Director 1is
responsi bl e for executing the policies.” (# 102, Exhibit 1, pages
1 of both job descriptions.) Notably, the job description revised
as of February 12, 1998, sets out in nore detail the principal
responsi bilities of the Executive Director. Those responsibilities
include interpreting, inplenenting and adm nistering the policies
of the Board and federal and State housing regul ations, providing
“adm ni stration, |eadership and managenent of the agency,” and
directing and coordinating activities of managerial personnel
engaged in carrying out agency objectives. (# 102, Exhibit 1, pp.

1-3 of job description dated February 12, 1998.) The job

2 Defendants assert that Plaintiff hel ped formulate the job descriptions.
(# 102, p. 6.) Plaintiff does not dispute this assertion.
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descriptions of the Executive Director very clearly show that the
Executive Director was constituted a representative of the
soverei gn.

Plaintiff’s testinony at her deposition confirnms that she
exerci sed sone portion of the Board s sovereign power. Plaintiff
stated that she was responsible for the hiring of enpl oyees of CHA
(# 90, Exhibit B (conplete copy of January 28, 2003, deposition of
Zel ma Boggess), p. 319.) Plaintiff testified that after an
enpl oyee resigned, she asked the enployee to stay on until a
replacenent was hired. Plaintiff testified that the Board had not
given her the authority to retain this individual after he resigned
and that “[a]s executive director, that was nmy authority.” (# 90,
Exhibit B, pp. 178-79.) Plaintiff further testified that in her
di scretion, she permtted certain enployees to work fromhone. (#
90, Exhibit B, pp. 272-73.)

Plaintiff testified that she had the authority, as Executive
Director, to make expendi tures on behal f of CHA. (# 90, Exhibit B,
p. 65.) Plaintiff testified that while policy decisions were nmade
by the Board, she devel oped procedures for the inplenentation of
those policies “[n]Jot always at [the Board s] direction.” (# 90,
Exhibit B, pp. 69-70.)

Plaintiff worked to establish two non-profit corporations that
worked with CHA Plaintiff began Comunities First of West
Virginia, Inc., the purpose of which was to provi de home ownership
opportunities through federal funding. Plaintiff served this
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organi zation as secretary/treasurer. (# 90, Exhibit B, pp. 72-74.)
This <corporation’s offices were initially located at CHA' s
adm nistrative office, but Plaintiff |ater used her hone address as
the corporation’s business |ocation. (# 90, Exhibit B, p. 78.)
Plaintiff also forned the G eater Kanawha Community & Econom c
Devel opnent Corporation (it |ater becanme Muntai neer Devel opnent
Corporation), which was to have community devel opnent powers.
Plaintiff also served as secretary/treasurer and as a director of
this corporation. (# 90, Exhibit B, pp. 80-82, 87.)

Plaintiff directed the bidding for |egal services. (# 90,
Exhibit B, pp. 57-58, 128.) The firm of Goodwin & Goodw n,
specifically Carrie Newton of that firm was chosen to perform
| egal services. VWen Carrie Newon |left Goodwin & Goodw n and
indicated to Plaintiff that she would take the CHA work wi th her,
Plaintiff did not seek Board approval. (# 90, Exhibit B, pp. 128-
29.)

Plaintiff testified that she worked at honme and, to that end,
set up a hone office. (# 90, Exhibit B, pp. 267, 269.) Plaintiff
expl ai ned that she had “prerogative to do certain things that |
feel — that | can do to acconplish ny work, as long as |I'm
protecting the interest of the agency.” (# 90, Exhibit B, pp. 269,
271.) Plaintiff testified that “[i]t was ny discretion to take
equi pnent for nmy use as executive director inm official work with
Charl eston Housing.” (# 90, Exhibit B, p. 269.) Plaintiff
confirmed that no one authorized her installation of a tel ephone
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line in her home for use on CHA business. (# 90, Exhibit B, pp.
270-71.)

Plaintiff was granted leave to file a surreply to Defendants’
reply menorandum in which Defendants assert that Plaintiff was an
officer rather than an enpl oyee. Plaintiff does not refute the
evidence cited by Defendants in support of the assertion that
Plaintiff was an officer of CHA. A review of her deposition and
the job descriptions of the Executive Director position
particularly the February 12, 1998, job description which Plaintiff
hel ped fornulate, provide conpelling evidence that she was an
of ficer of CHA. As such, West Virginia Code §8 6-6-8 applies and is
an additional basis for the Board's decision to renove her as
Executive Director

Because West Virginia Code § 16-15-5 perm ts the appoi ntnent
of both officers and enpl oyees and affi xes no set termand because
there is no constitutional or statutory restriction on that power,
an at-will renmoval power is inplied in Wst Virginia Code § 16-15-
5. Wllianms, 437 S.E. 2d at 778-79. Because CHA possessed this
power of renoval, “this renoval right may not be ‘contracted away
so as to bind the appointing body to retain [the enployee] in such
position for a definite fixed period,”” Wllians, 437 S.E 2d at 779
(quoting Barbor, 101 S.E. 721, Syllabus Point 4), and, therefore,

the Agreenent is void.
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Based on the above, the court finds that all Defendants are
entitled to summary judgnent as to Count |[IIl of Plaintiff’s
Conpl ai nt .

b. Agreenent Viol ates Federal Law.

Def endant s al so assert that the Agreenent viol ates Federal | aw
because HUD approval of the Agreenent was not sought or given as
required by the HUD Procurenent Handbook. (# 56, pp. 11-12.) On
this basis, Defendants argue that the Agreenent between Plaintiff
and CHA is void and that Plaintiff is an at-will enployee of CHA
who coul d be discharged for any reason not contrary to |law or for
no reason at all. (# 56, p. 12.)

Plaintiff asserts that Defendants have cited no authority to
the effect that an otherw se valid enploynment contract would be
deened void for want of HUD approval. (# 90, p. 12.)

The court need not reach this argunent made by Defendants in
I ight of the above findings.

2. Count | - Denial of Due Process.

Next, Defendants argue that they are entitled to summary
judgnent as to Plaintiff’s claimof a denial of due process under
t he Fourteent h Arendnent because Plaintiff does not have a property
interest in continued enploynment in light of the fact that the
Agreenent is void. (# 56, p. 12.)

Plaintiff argues that she was an enployee rather than an
officer of CHA and, consequently, she had both a property and
liberty interest in the continuation of her public enploynent. (#
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90, pp. 4-6.) In addition, Plaintiff asserts that even if the
Agreenment were void, CHA s Personnel Policy establishes Plaintiff’s
protected property interest. (# 90, pp. 10-12.) Plaintiff further
asserts that the manner in which she was term nated violated her
protected |liberty interest. (# 90, p. 13.)

a. Property | nterest.

“The requi renents of procedural due process apply only to the
deprivation of interests enconpassed by the Fourteenth Anendnent's
protection of |iberty and property. Wen protected interests are
inplicated, the right to some kind of prior hearing is paranount.”

Board of Regents v. Roth, 408 U. S. 564, 569-70 (1972). To possess

a property interest in enploynent, “a person clearly nust have nore
than an abstract need or desire for it. He nust have nore than a
uni |l ateral expectation of it. He nust, instead, have a legitinmte
claimof entitlement to it.” [1d. at 577. “[A] property interest
in enpl oynent can be created by statute, ordinance, or express or
inpliedcontract, ‘the sufficiency of the claimof entitlenment nust

be decided by reference to state law.’” Pittman v. Wl son County,

839 F. 2d 225, 227 (4th G r. 1988) (quoting Bishop v. Wod, 426 U. S
341, 344 (1976)); see also Jenkins v. Watherholtz, 909 F.2d 105,

107 (4th Cr. 1990) (state law rules and understandi ngs nust
provi de a sufficient expectancy of continued enpl oynent).

Plaintiff, citing Major v. DeFrench, 286 S. E 2d 688 (W Va.

1982), states that upon show ng that she was “a public enpl oyee, it

follows that the plaintiff had both a property interest and a
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liberty interest in the continuation of her public enploynment.” (#
90, p. 5.) Mjor does not stand for this proposition or anything
close to it. In Mjor, the Wst Virginia Suprene Court
acknow edged that “[a] ‘property’ interest protected by due process
nmust derive from private contract or state |law, and nust be nore
than a uni |l ateral expectation of continued enploynment.” Major, 286
S.E.2d at 695. The West Virginia Suprene Court went on to
determne that a specific statute dealing wth probationary
enpl oynent, “creates in the enpl oyee a reasonabl e expectancy that
if she has satisfied all the eligibility requirenents and has
performed well on the job, her enploynent will be continued.” 1d.

Furthernmore, as discussed above, the Agreenent between
Plaintiff and CHA was void pursuant to West Virginia |law, and, as
such, West Virginia State |aw does not establish a property
interest in continued enploynent by virtue of the Agreement. See

Shlay v. Montgonery, 802 F.2d 918, 921-22 (7th Cr. 1986) (court

found no property interest because even if an oral enploynent
contract existed as between plaintiff and the city, the oral
contract for career enploynment woul d not have been enforceable as
it was entered into in excess of the city's authority and,
therefore it could not be the basis for a property interest in

continued enploynent); Kerr v. Keetley, 39 F.3d 1177, 1994 W

609645, *2 (4th CGr. 1994) (unpublished decision in which the
United States Court of Appeals for the Fourth Crcuit cites Shlay
favorably in finding that because a purported contract was contrary

to law it was invalid, and, therefore, the plaintiff had no
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property interest in continued enploynment by virtue of the
contract).

Plaintiff asserts that even if the Agreenent is void, CHA s
Personnel Policy establishes Plaintiff’s protected property
i nterest. (# 90, pp. 10-12.) CHA' s Personnel Policy does not
establish anything other than at-w |l enploynent, and, therefore,
it cannot be the basis for the Plaintiff’s assertion of a property
interest in continued enpl oynent.

In Cook v. Heck’s, Inc., 342 S.E 2d 453, 457 (W Va. 1986),

the West Virginia Suprene Court stated that “[i]n the real mof the

enpl oyer -enpl oyee relationship, Wst Virginia is an ‘at wll’

jurisdiction ... [but] that contractual provisions relating to
di scharge or job security my alter the at wll status of a
particul ar enpl oyee.” The West Virginia Supreme Court in Cook

determined that “[t]he inclusion in the handbook of specified
discipline for violations of particular rules acconpanied by a
statenent that the disciplinary rules constitute a conplete list is
prima facie evidence of an offer for a unilateral contract of
enpl oynment nodi fying the right of the enployer to di scharge w thout
cause.” |d. at 459.

Unli ke the handbook in Cook, the Personnel Policy in the

i nstant case does not contain a prom se by CHA not to discharge its
enpl oyees who are explicitly covered by the Personnel Policy except
for the offenses set forth in the Personnel Policy. Under the
sectionentitled “Reasons for | medi ate Dism ssal,” CHA' s Personnel

Policy states that “[a]ny enployee will be subject to inmmedi ate
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di sm ssal without the necessity of conpliance with the disciplinary
action provision set forth in 9.1 above for any of the [twenty-
four] conceivable reasons enunerated bel ow” (# 90, Exhibit J
(Charl eston Housing Personnel Policy), pp. 20-22.) Under the
section entitled “Dismssals,” the Personnel Policy states that
“[e] npl oyees may be di sm ssed according to Section 9, ‘Disciplinary
Action and Causes for Inmmediate Dismssal’ of this policy.” (# 90,
Exhibit J, p. 22.) In conparison, the handbook in Cook
specifically stated that it contains “[a] conplete list of rules

and disciplinary procedures . . . .~ Cook, 342 S. E 2d at 455

(alteration fromoriginal).

Wiile the Personnel Policy contains certain disclainer
| anguage, ® it is unnecessary for the court to nake a finding as to
its sufficiency in light of the above finding.

Finally, the court finds Plaintiff’'s reliance on Trinboli v.

Board of Educ., 254 S.E.2d 561 (W Va. 1979), m splaced. Plaintiff

argues that in Trinboli, the West Virgi nia Suprene Court consi dered
the interaction of Wst Virginia Code 8 18-5-32, which clearly
referred to discretionary enploynent, with rules intended to grant
certain rights to enployees, and concluded that the rules were
enforceable. According to Plaintiff, therules in Trinboli are the

functional equivalent of the “rules” found in the Personnel Policy,

3 The preface to CHA's Personnel Policy states that “[t]he contents of

this Policy are for your information, and are in no way intended to serve as an
expressed or inplied contract of employment.” (# 90, Exhibit J, p. 7.) In
descri bi ng the purpose of the Personnel Policy, the Personnel Policy states that
it “is not to be considered or interpreted as terns of an inplied or express
contract.” (# 90, Exhibit J, p. 8.)
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including “rules” related to separation cited above and those
related to the grievance procedure for CHA enpl oyees. (# 90, pp.
10-11.)

In Trinboli, the plaintiff, a director of federal prograns for
Wayne County schools, was transferred from this position. West
Virginia Code § 18-5-32 provided that the period of enploynent for
directors such as the plaintiff was at the discretion of the board.
Trinboli, 254 S. E. 2d at 564-65. The West Virginia Suprene Court
concluded that this section “appears to justify and prescribe
Trinmboli’s enpl oynent for a termdiscretionary with the board, and
one woul d conclude fromit that he served at the board’ s pl easure.”
Id. at 565. However, the West Virginia Suprenme Court cautioned
that “an adm nistrative board nust abide by its rules, which
are in Policy No. 5300, (6)(a)”* and “the fact that the procedure
was generous beyond statutory or constitutional requirenents did
not excuse a board of education fromfollowng it.” 1d. (citing

Powel | v. Brown, 238 S.E.2d 220, 222 (W Va. 1977)). Instead, the

West Virginia Suprenme Court determ ned that

eval uati on and opportunity to inprove [are] a mandatory
function of every board of education, and right of every
board enpl oyee. W do this, realizing that the result of
Rul e 5300(6)(a) is to give job protection to all school
enpl oyees who are performng conpetently, against
denotion, transfer or discharge w thout cause. Rul e
5300(6)(a) has, in our view, fixed conpetent performance
as the key to continued enploynent, just as effectively
as would a statute to like effect.

4 Policy No. 5300 (6)(a) provided, inrelevant part that “[e]very enpl oyee

is entitled to know how well he is performng his job, and should be offered the
opportunity of open and honest eval uati on of his performance on a regul ar basis.”
Id.
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Id. at 566.

The Personnel Policy at issue in the instant case and Policy
Nunmber 5300(6)(a) at issue in Trinboli and Powell, an additional
case cited by Plaintiff and upon which Trinboli relies, are in no
way anal ogous, nuch | ess “functionally equival ent.” The suggestion
that a rule adopted by the Wst Virginia Board of Education
applicable to every |local board of education and a provision of a
personnel policy bear sone |ikeness that nakes the hol dings of
Trinboli and Powell applicable in the instant matter is not
per suasi ve.

A nore applicable and analogous scenario is found in

Darlington v. Mangum 450 S. E.2d 809 (W Va. 1994). |In Darlington,

the West Virginia Suprene Court decided the certified question of
whet her a county comm ssion had the authority to require deputy
sheriffs who wanted health insurance to pay a portion of the
monthly premum [|d. at 810. The plaintiff relied on the county
comm ssion’s personnel handbook, which provided that it woul d pay
100 percent of the enployee’ s health insurance cost after the first
twel ve nonths of enploynent. The West Virginia Suprene Court,
citing Wllians, 437 S.E. 2d at 779-80, stated that

we dealt with the question of whether statenents in a

public agency’'s enploynent manual could override a

statutory provision. We decided that such statenents

were not binding and quoted from Fiorentino v. United

States, 221 C&.d. 545, 552, 607 F.2d 963, 968 (1979),

cert. denied, 444 U. S. 1083, 100 S.C. 1039, 62 L.Ed.2d

768 (1980): It is wunfortunately all too comon for

gover nment manual s, handbooks, and in-house publications

to contain statenents that were not nmeant or are not
wholly reliable. If they go counter to governing
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statutes. . . ., they do not bind the governnment, and
persons relying on themdo so at their own peril.

ld. at 812. Thus, the court in Darlington concluded that

statenents in the county comm ssion’s personnel handbook did not
bi nd the conmm ssion because the statenents were contrary to West
Virginia Code 8§ 7-5-20, which authorized the county conm ssion to
requi re enpl oyees who elect to participate in the county’ s group
heal th insurance to pay part of the premumcost. |d. at 812-13.
In short, Plaintiff’s argunent ignores the nore applicable cases
di scussed above related to personnel policies and handbooks that
direct a different result.

Hence, the court concludes that Plaintiff has not shown she
was deprived of a protected property interest.

b. Li berty I nterest.

Plaintiff asserts that even if she has no property i nterest by
virtue of the Agreenent or the Personnel Policy, her protected
liberty interest was viol ated because CHA nade fal se statenents in
the course of her termnation. (# 90, p. 13.) Plaintiff asserts
that “the manner in which her enploynent was termnated is itself
sufficient to support a cause of action for defamation.” (# 90, p.
13.) In addition, she states that

[t] he public proceedi ngs and ot her actions of the Housing

Authority and individual defendants related to

plaintiff’s termnation were sufficient to seriously

damage the plaintiff’'s standing in the community and to
stigmatize her in a manner that foreclosed future

enpl oynent opportunities. . . . The statenent attri buted

to defendant Crothers, that the plaintiff would ‘never

get a job anywhere’ (Affidavit of April Qdell Y 9, copy
attached hereto as Exhibit P) is evidence of both the
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defendants’ state of mnd and intention, and evidence

that the defendants thensel ves believed their actions to

be stigmatizing and sufficient to foreclose the

plaintiff’s future enpl oynent opportunities.
(# 90, p. 14.)

In her surreply, Plaintiff attached the reports of her
experts, Nancy H Leonard, Ph.D. and Gary K. Bennett, C. P.A , and
argues that they show “the i npact of the defendants’ actions on the
plaintiff's prospects for enploynment were overwhel m ngly negative
and resulted in substantial financial |osses to the plaintiff.”
(Plaintiff’s Surreply to Defendants’ Anended Mtion for Summary
Judgnent (# 106), pp. 2-3.) Plaintiff asserts that Dr. Leonard
opi ned t hat

the actions of defendants have seriously damaged the

plaintiff’s career and her future prospects for

enpl oynent . Moreover, the public nmanner of the

plaintiff’s suspension was such as to indicate that the

plaintiff was guilty of a crimnal act, since the CHA
essentially nade false public statenents involving

i nputations of illegal, dishonest, or imoral conduct in

the course of termnating the plaintiff, thus violating

the plaintiff’'s protected liberty interest.

(# 106, p. 3.)

Def endants argue that Plaintiff has not even pleaded a
violation of her liberty interest, much less identified facts
sufficient to support such a clai munder the Fourteenth Anendnent.
Def endants point out that Plaintiff fails to identify any
particular stigmatizing and false remarks made publicly by
Def endants in the course of Plaintiff’s termnation. Defendants

further assert that the all eged coment of Defendant Crothers that
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Plaintiff “would never get a job anywhere” was nade a full year
before Plaintiff’s termnation. (# 102, pp. 13-14.)

A liberty interest is inplicated and the right to procedural
due process requi red when governnent action threatens an enpl oyee’s
good nane, reputation, honor or integrity or his or her freedomto
t ake advant age of other enpl oynent opportunities. Roth, 408 U S
at 573. There nust be “public disclosure of the reasons for the

di scharge,” Bishop, 426 U S. at 348, made in the course of the

term nation of enploynent, Paul v. Davis, 424 U.S. 693, 710 (1976),
and the reasons nust be false, Codd v. Velger, 429 U S. 624, 627
(1977) (per. curiam

Plaintiff does not identify a false statenment nade in public
by CHA, the Board or anyone el se at the tinme of her di scharge which
t hr eat ened her name, reputation, honor or integrity. The court has
reviewed the m nutes of the May 29, 2001, and the August 27, 2001,
Board neetings at which the Board first voted to place Plaintiff on
admnistrative leave and later, voted to term nate her. The
m nutes on May 29, 2001, indicate that a notion carried unani nously
to place Plaintiff on admnistrative |eave with pay and benefits
for a period of ninety days. The mnutes further indicate that
Plaintiff was requested to turn in her keys, return the conpany
car, not to correspond or contact CHA in the interim and to be
available for any questions from the acting director, the
Comm ssioners or | egal counsel. (# 56, Exhibit E.) In Count V of

the Conplaint alleging defamation, Plaintiff asserts that at the
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May 29, 2001, public Board neeting when she was placed on
adm ni strative | eave, Defendant Prezioso stated

Ckay, M's. Boggess, we have a list of instructions. You
can turn your keys [over] to our attorney, M. Peoples.

He will, uh, . . . . And we’'d |like you to return the car
by the close of business on Friday. During this tine,
we'd Ilike you not to correspond or have any

correspondence or contact wth Charleston Housing

enpl oyees or property during the interim W would |ike

you to be available to answer questions fromeither the

acting director, the comm ssioners, or our attorney. Are

there any other instructions? [Katherine L. Dool ey,

def endant, and a | awyer] Nope.

(# 1, 7 58.)

Plaintiff was not termnated at the My 29, 2001, Board
nmeeting and, instead, was placed on adm nistrative |eave. As a
result, any damaging comrents at the May 29, 2001, Board neeting
did not “occur in the course of the term nation of enploynent.”
Paul , 424 U. S. at 710. Ignoring for a nonent, the fact that
Plaintiff was not termnated at this May 29, 2001, Board neeti ng,
a review of the evidence submtted by Plaintiff does not reveal any
statenments which threatened her good nanme, reputation, honor or
integrity or her freedom to take advantage of other enploynent
opportunities. The comments of Defendants Prezioso and Dool ey at
the May 29, 2001, neeting are instructive and do not suggest
“di shonesty” or “imorality” nor do they inpose any sort of stigm
foreclosing Plaintiff’s opportunity to take advantage of other
enpl oynent opportunities. Roth, 408 U S. at 573.

The mnutes from the August 27, 2001, neeting at which

Plaintiff was termnated indicate that the Board went into an

executive session to discuss personnel nmatters. After the
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executive session concluded and the public neeting resuned, the
m nutes indicate that a notion was made to termnate Plaintiff for
“failure on the part of the Executive Director to conply wth
Char | est on Housing policy, directives of the Board, and additi onal
matters . . . .7 (# 56, Exhibit G) The notion carried. (# 56
Exhibit G)

A report from the Charleston Gazette on August 28, 2001,
quot es Defendant Prezioso as stating that Plaintiff was di sm ssed
“for failure on the part of the executive director to conply with
Char| eston Housing policy directives of the board, and additi onal
matters.” (# 106, Exhibit 4 (Draft Report of Dr. Leonard), Exhibit
| (Newspaper Articles).) In addition, this and nunerous other
newspaper reports note that the Conmm ssioners would not say why
they fired Plaintiff. (# 106, Exhibit 4, Exhibit I1.) |Instead
Def endant Dooley is quoted in the August 28, 2001, article as
saying “[wje’'ll detail that in a letter [to Boggess] . . . .7 (#
106, Exhibit 4, Exhibit 1.) In fact, by letter to Plaintiff dated
Sept enber 21, 2001, Defendant’s counsel, Charles W Peoples, Jr.
outlined the Board's reasons for termnation. (# 56, Exhibit H)
There is no indication that this letter was ever nmade public and,
therefore, it cannot be, nor does Plaintiff assert, that its
contents are the basis for her protected liberty interest. See

MIls v. Leath, 709 F. Supp. 671, 675 (D. S.C. 1988) (the court

found that although the reasons for plaintiff’s discharge were
stated in aletter privately transmtted to plaintiff and di scl osed

at a grievance hearing, the record was void of any evidence that
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the reasons for plaintiff’'s discharge were ever publicly
di scl osed).

The court can find no false statenents made to the public in
the course of termnating Plaintiff’s enpl oynent that threatened
Plaintiff’s name, reputation, honor or integrity or her freedomto
t ake advant age of other enpl oynent opportunities. |In |arge part,
the Board was publicly silent as to its reasons for term nating
Plaintiff. The statenent attributed to Defendant Prezioso by the
Charl eston Gazette that Plaintiff was termnated “for failure on
the part of the executive director to conply with Charleston
Housi ng policy directives of the board, and additional matters” (#
106, Exhibit 4, Exhibit 1), does not suggest dishonesty or
immortality on Plaintiff’s part, nor does it forecl ose any freedom

to take advant age of ot her enpl oynent opportunities. See Robertson

v. Rogers, 679 F.2d 1090, 1092 (4th Gr. 1982) (holding that a
superintendent’s coments to prospective enployers that plaintiff
was term nated for “inconpetence and outside activities” did not

infringe on protected liberty interest); Bunting v. City of

Colunbia, 639 F.2d 1090, 1094 (4th Cr. 1981) (holding that no
liberty interest was inplicated where the public reason for
enpl oyees’ dism ssal was that their services “did not neet the

expectations” of the public enployer); MBride v. Gty of Roanoke

Redevel opnent and Housing Auth., 871 F. Supp. 885, 891 (W D. Va.

1994) (hol ding that public statenent, issued upon term nation, that
the housing authority board s decision was based on “lack of

conpatibility between [the executive director] and the manner in
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which the Board desires the Authority to be operated” did not
deprive executive director of a protected liberty interest).
Plaintiff, in apparent acknow edgnent of the absence of a
fal se public statenent by CHA t hat t hreat ened her nane, reputation,
honor or integrity or her freedom to take advantage of other
enpl oynent opportunities, argues that “[t]here is no requirenent
that the defendants’ actions include a clear and overt charge
against the plaintiff.” (# 90, p. 13.) Plaintiff relies on Quinn
v. Syracuse Mdel Nei ghborhood Corp., 613 F.2d 438, 447 (2d Cr.

1980) . In addition, Plaintiff, citing Donato v. Plainviewdd

Bet hpage Cent. School Dist., 96 F.3d 623, 632 (2d Cr. 1996),

asserts that stigmatizing allegations could al so include charges
going to professional i nconpetence when the charges are
sufficiently serious. (# 90, p. 14.) Finally, Plaintiff asserts
that the statenment of Defendant Crothers that Plaintiff would
“never get a job anywhere” “is evidence of both the defendants’
state of mnd and intention, and evidence that the defendants
t hensel ves believed their actions to be stigmatizing and sufficient
to foreclose the plaintiff’s future enploynment opportunities.” (#
90, p. 14.)

In her deposition, Plaintiff testified that Defendant Dool ey
“inplied in a Board neeting that | was dishonest . . . .7 (# 90,
Exhibit B, p. 180.) Plaintiff does not identify whether this
inplication was made by Defendant Dooley in connection with her
termnation or at another tinme. Wen pressed about what Def endant

Dool ey said in a public neeting to inply this, Plaintiff testified
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t hat Def endant Dool ey “said that the m nutes were not correct.” (#
90, Exhibit B, p. 180.) Wen asked if Defendant Dool ey said “at
any point during this conversation we're tal king about that she
t hought you were dishonest,” Plaintiff testified: “Not in those
words. It was her tone, her attitude, her manner, her smrk and
her laughing in the Board neeting.” (# 90, Exhibit B, p. 181.)

Plaintiff testified that at one Board neeting, Defendant
Crothers “inplied that | had supplied dishonest information in a
publication that went nationwide . . . .” (# 90, Exhibit B, p.
184.) Plaintiff testified that

inorder to stop this runor fromcontinuing, | calledthe

City and tried to extricate what | could of what they

had reported, and found out, as | suspected, that they

had reported city-wi de statistics, and yet | had tenants

cone and tell ne that she was going around telling people

that | supplied false information. That attacks ny

credibility, nmy integrity, and it’s very hurtful, and I

know t hat she knew t hat.
(# 90, Exhibit B, p. 184.) It does not appear this coment
occurred at the Board neeting on August 27, 2001, when the Board
voted to termnate Plaintiff, as she was not present at this
meet i ng.

Plaintiff further testified that

| believe that . . . | as a person was defaned in front
of ny peers when | was treated as a crimnal, portrayed
that | could not be trusted in a public neeting by

instructions to turn in keys, to turn in the laptop, to
turn in the list of itens that | was instructed to turn
in. | believe that defamation occurred when Ms. Crothers
made statenents in a Board neeting that | provided fal se
information in a report with regard to the Section 3
award to the Cty of Charleston. | believe that |I was
def amed when Board neeting after Board neeting there were
these insinuations and statenents that they did not
recei ve Board packets, that Ms. Crothers did not receive
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her Board packet when, in fact, she would refuse the
packages in order to make ne | ook bad in the public eye.

(# 90, Exhibit B, pp. 285-86.)

Qui nn and Donat o, which relies on Quinn, take a nore expansive
approach as to the existence of a liberty interest in the
enpl oynent context than courts within the Fourth Crcuit. As
Plaintiff points out, the court in Qinn determned that an
“explicit public statenent” accusing the discharged enployee of
immoral or illegal conduct is not necessary. Quinn, 613 F.2d at
447. Instead, the court determ ned that

[a] subtle canpaign designed by city officials to nmake

plaintiff the scapegoat for an episode of mnunicipal

m sf easance may i npose no |less an indelible stigma than
a public proclamation announced at high noon from the

steps of Gty Hall. Indeed, a carefully conceived schene
of suggestion and innuendo may be all the nore
devastating to individual |iberty because it is nore

difficult to refute, especially when its architects sit

in the highest offices of |ocal governnment. Codd v.

Vel ger sinply requires dissemnation of a "false and

defamatory Inpression [sic],"” not a detailed bill of

particul ars. Such an inpression was arguably created
here, at least for purposes of defeating summary

j udgnent .

Id. (citations omtted).

In Donat o, the court, relying on inn, held that
“Is]tigmati zing corments may i nclude matters ot her than charges of
illegality, dishonesty, or imorality.” Donato, 96 F.3d at 630
(citing Quinn, 613 F.2d at 446 n.4). |In particular, the court in
Donato held that governnental allegations that “denigrate the
enpl oyee’ s conpetence as a professional and inpugn the enpl oyee’s
prof essional reputation in such a fashion as to effectively put a

significant roadblock in that enployee’'s continued ability to
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practice his or her profession” may support a right to a hearing.
Id. at 630-31.

The court cannot apply the rather expansive interpretations in
Quinn and Donato of a protected liberty interest in |ight of the
Fourth Crcuit precedent cited herein. I n Robertson, the Fourth
Crcuit stated that “[a]ll egations of inconpetence do not inply the
exi stence of serious character defects such as dishonesty or
immorality, contenplated by [Roth] and are not the sort of
accusations that require a hearing.” Robertson, 679 F.2d at 1092.

In Beckham v. Harris, 756 F.2d 1032, 1038 (4th Cr. 1985), the

plaintiff asserted an infringenent wupon a protected Iliberty
interest arising fromthe publicity surrounding his termnation.
Plaintiff asserted that false information was spread by the
def endants, severely danmaging his reputation and good nane. The
Fourth Crcuit rejected plaintiff’s argunment and explained that
“[s]uch an assertion is nore properly addressed in a state court
def amati on proceeding.” 1d.

Even if the court were to accept Quinn as controlling,
Plaintiff has not shown evidence of a “carefully conceived schene
of suggestion and innuendo” designed to hurt Plaintiff’s
reputation. Quinn, 613 F.2d at 447. Consider the facts of Quinn,
which differ significantly from those in the instant case. I n
Quinn, the plaintiff was discharged as the rehabilitation director
for a nodel neighborhood corporation after funds could not be
accounted for. The board of the nodel nei ghborhood corporation did

not initially seek to renove the plaintiff, but the city rejected
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this decision and indicated all funding would cease in thirty days
if the plaintiff was not term nated. Id. at 442-43. The city
began a publicity canpai gn designed to coerce the board to di sm ss
the plaintiff. A series of articles appeared in the |ocal press
suggesting that [the plaintiff] was responsible for the

m ssing funds. For exanple, the Syracuse Heral d Journal

reported that [certain of the defendants] had called for

the dism ssal of [plaintiff], but that [another

i ndi vi dual ’ s] resignation had not been accepted because

he was “cooperating.” Simlarly, under headlines such as

“Mayor Calls for Firing” and “Hnt, Crimnal Case,” the

Syracuse Post-Standard inforned its readers that the case

had “taken on a crim nal aspect,” specifically nmentioning

[the plaintiff].

1 d. The plaintiff eventually was discharged, and the funding
restored. A grand jury was i npanel ed to consi der possible crim nal
charges against the plaintiff, which also drew significant nedia
attention. No indictnment was handed down against the plaintiff
and, in fact, the grand jury affirmatively stated that the
plaintiff “had no responsibility for the financial managenent of
[the nobdel neighborhood corporation], that he was wongfully
di scharged, and that he should be reinstated.” 1d. at 444.

The court in Quinn determined that “the existence of a
crimnal investigation, the press reports linking [the plaintiff]
with that investigation, and the role of the defendants in
initiating a crimnal inquiry all nmake it arguable that they openly
charged [the plaintiff] with illegal and i moral conduct.” 1d. at
445. | n addition, the court determ ned that this conduct anmounted
to a “scheme of suggestion and i nnuendo” affecting the plaintiff’s

individual liberty. 1d. at 447.
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The facts of the instant case sinply do not rise to the |evel
of those in Quinn. There have been no allegations of crimnal
conduct by CHA or the Comm ssioners against Plaintiff. Moreover,
there was no effort by the Board to create a nedia canpaign of
suggestion and innuendo as to any wongdoing by Plaintiff. The
Board was largely silent about its reasons for dismssing
Plaintiff, and the few coments that were nmde publicly cone
nowhere close to suggesting any kind of crimnal conduct on the
part of Plaintiff.

Therefore, the court concludes that Plaintiff has established
nei t her a property nor liberty interest in enploynent.
Consequently, all Defendants are entitled to summary judgnent as to
Count |I.

3. Count IV - West Virgi nia Wage Paynent and Col |l ecti on Act.

Plaintiff alleges in her Conplaint that Defendants viol ated
the West Virginia Wage Paynent and Coll ection Act, West Virginia
Code 8§ 21-5-4(b) (2002), by failing to pay her within seventy-two
hours after her August 27, 2001, term nation, all wages due her,
“including any wage adjustnments due pursuant to her [Agreenent];
paynment for plaintiff’s final day of work of August 27, 2001, at a
rate of $45.23 per hour or $339.22, with continuing statutory
interest thereon; and any nonies due plaintiff pursuant to her
[ Agreenent] as outlined and nore fully set forth herein.” (# 1, 1
54.)

Def endants argue they are entitled to summary judgnent as to

Plaintiff’s claimof a violation of the West Virgi ni a Wage Paynent
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and Col | ection Act because the Agreenent was void and therefore,
Plaintiff was entitled to no wages under it. In addition,
Def endants argue that Plaintiff perfornmed no | abor or services on
August 27, 2001, as she had been on adm nistrative | eave since My
29, 2001. Finally, Defendants assert that Plaintiff failed to
mtigate her damages. Defendants assert that on August 28, 2001,
CHA, through its general counsel, provided Plaintiff wth a
conputation of the wages it believed were owed to Plaintiff upon
her termnation and invited Plaintiff to share any questions or
di sagreenents she had with the conputation, but she did not. (#
56, p. 13; # 56 Exhibits | (Letter fromCharles W Peoples, Jr. To
Plaintiff’s counsel dated August 28, 2001), J (Letter from
Plaintiff’s counsel to M. Peoples dated August 28, 2001), K
(Letter from M. Peoples to Plaintiff’s counsel dated August 29,
2001).)

In response, Plaintiff argues that as of My 29, 2001, when
she was pl aced on adm ni strative | eave with full pay, she conti nued
to be available to return to active work at any tinme, thus
f oregoi ng any ot her enpl oynent opportunity. Plaintiff asserts that
this constitutes a service. (# 90, p. 14.) As to her alleged
failure to mtigate damages, Plaintiff asserts that mtigation of
damages in enploynent cases tends to revolve around a di scharged
enpl oyee’s attenpts to find equivalent work after discharge and
that Defendants cite no authority for their novel mtigation

argunment. (# 90, pp. 15-16.)
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In reply, Defendants offer further support for their failure
to mtigate argunment. (# 56, pp. 15-16.) |In addition, Defendants
assert that because Plaintiff was on adm nistrative | eave on August
27, 2001, when she was term nated, and was not rendering services,
she is entitled to no wages for that date. (# 56, pp. 16-17.)

The West Virginia Wage Paynent and Col |l ection Act provides
that “[w henever a person, firm or corporation discharges an
enpl oyee, such person, firmor corporation shall pay the enpl oyee’s
wages in full wthin seventy-two hours.” W Va. Code § 21-5-4(b).
“Wages” are defined as “conpensation for | abor or services rendered
by an enpl oyee, whether the anount is determned on a tine, task,
pi ece, conm ssion or other basis of calculation” and, as used in
West Virginia Code 8 21-5-4, “accrued fringe benefits capable of
cal cul ation and payable directly to an enployee . . . .7 W Va.
Code § 21-5-1(c) (2002).

The court has determ ned above that the Agreement is void.
Because of this determnation, it follows that Plaintiff 1is
entitled to no additional wages under the Agreenent. As to
Plaintiff’s claim for wages on August 27, 2001, the court finds
that Plaintiff was not providing |abor or services to CHA on that
dat e because she had been placed on “Admi ni strative Leave with pay
and benefits for a period of 90 days” as of the Board s May 29,
2001, neeting. (# 56, Exhibit E.) Despite Plaintiff’s argunents
to the contrary, because she was on adm ni strative | eave as of My
29, 2001, she was not perform ng |abor or services as defined in

t he Act on August 27, 2001. Therefore, all Defendants are entitled
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to summary judgnment as to Count |V of the Conplaint alleging a
violation of the West Virginia Wage Paynent and Col | ecti on Act.

4. Count VI - Open Governnental Proceedi ngs Act.

In Count VI, Plaintiff alleges a violation of the Open
Government al Proceedi ngs Act, Wst Virginia Code § 6-9A-7 (2000),
because of Defendants’ failure to conduct the business of CHA in an
open manner. Plaintiff alleges that violations of the Act occurred
on May 10, 2001 by Defendant Prezioso, on My 29, 2001, by all
named Conm ssi oner defendants and on June 6, 2000, by Defendants
Crothers, Dooley and Prezioso. (# 1, 1Y 66-68, 70.)

Def endants argue that Plaintiff’s clains of violations of the
Open Gover nnent al Proceedi ngs Act are barred by the 120-day statute
of limtations set forth in Wst Virginia Code 8 6-9A-6 (2000).
Def endants assert that Plaintiff alleges violations on My 10,
2001, May 29, 2001, and June 6, 2000, but that Plaintiff did not
file her Conplaint until My 24, 2002. I n addition, Defendants
argue that Plaintiff does not specifically request any relief
avai l abl e under the Act and fails to allege facts sufficient to
prove a violation of the Act. (# 56, p. 14.)

Plaintiff did not address this argunent in her responsive
menor andum

The court finds that all Defendants are entitled to summary
judgnment as to Count VI of Plaintiff’'s Conplaint. West Virginia
Code 8 6-9A-6 directs that a civil action to enforce provisions of
the Open Governnental Proceedi ngs Act be comenced “w thin [120]

days after the action conplained of was taken or the decision
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conpl ai ned of was made.” Plaintiff conplains of alleged violations
of the OQpen CGovernnental Proceedings Act on May 10, 2001, May 29,
2001, and June 6, 2000, but did not file her Conplaint until My
24, 2002. Accordingly, Count VI is barred by the statute of
limtations, and all Defendants are entitled to summary judgnent as
to this count.

5. Count VIIl - Violations of Public Policy of West Virginia.

In Count VIII, Plaintiff realleges the allegations contained
in the preceding paragraphs of her Conplaint and asserts that
“[t]he aforenentioned behaviors constitute a violation of the
public policies of the state of West Virginia.” (# 1, 11 102-03.)
Def endants contend that in Count VIII, Plaintiff is asserting a

comon lawretaliatory di scharge clai mpursuant to Harless v. First

Nat'| Bank in Fairnmont, 246 S.E. . 2d 270 (W Va. 1978). Defendants

note that Count VII of Plaintiff’'s Conplaint alleges termnationin
violation of the West Virginia Human Rights Act and that pursuant
to precedent fromthe United States District Court for the Southern
District of West Virginia, the common |aw retaliatory discharge
claimin Count VIII is preenpted by the West Virginia Human Ri ghts
Act and nust be dism ssed. (# 56, p. 15.)

Plaintiff disagrees and argues instead that her public policy
claimis not duplicative of her West Virginia Human R ghts Act
claim Plaintiff avers that her claimin Count VIII is founded on
the violation of West Virginia public policy “for public officers
to attenpt to intimdate and oppress a public enployee in an

unl awful effort to force that enployee to wthdraw froma contract
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t hat those sane public officers believe to be valid and enforceabl e
in an effort to circunvent the ternms of that contract and avoid
| awful contractual obligations.” (# 90, p. 19.)

In reply, Defendants assert that Plaintiff did not plead this
theory in her Conplaint and she still has not identified any
specific constitutional provision, statute or judicial opinion to
support this theory. Def endants contend that Count VIII is too
nebul ous and unsupported to be maintained. (# 102, p. 18.)

Plaintiff’s public policy claimas articul ated in her response
assunes that the underlying Agreenment was valid. The court has
determ ned herein that it was not and, as such, the under pinnings
of Plaintiff’s public policy claimas articulated in her response
t o Def endants’ Anended Motion for Sumrmary Judgnment are unsupported.

Therefore, all Defendants are entitled to sunmary judgnment as
to Count VIII of the Conplaint.

D Counts I, IIl, 11l, IV, and VI as to all Conmi ssioners in their

| ndi vi dual Capacities and Count VIl as to Conm ssioners Coner and

Prezioso in their Individual Capacities.

1. Counts | and Il - Qualified I munity.

Def endant Conmi ssioners argue that Counts | and Il shoul d be
di sm ssed as to themin their individual capacities because even if
Plaintiff can establish that they acted under color of State |aw
and that their actions deprived Plaintiff of actual constitutional
rights, Plaintiff cannot show that her Fourteenth Anmendnent Due
Process and First Amendnent rights were clearly established at the

time of the alleged violations pursuant to Robles v. Prince
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George’s County, 302 F.3d 262, 268 (4th Cr. 2002) and Trul ock v.

Freeh, 275 F.3d 391, 399 (4th Cr. 2001). (# 56, pp. 16-17.)
According to Defendants, in assessing whether the right at issue
was clearly established at the tine of the breach, the focus is on
“the right not at its nost general or abstract |evel, but at the
| evel of its application to the specific conduct being chall enged.”
(# 56, p. 16 (quoting Trul ock, 275 F.3d at 400)).

The court has determ ned above that all Defendants are
entitled to summary judgnent as to Count |I. Thus, the court wll
consi der the individual Conm ssioner defendants’ qualifiedinmunity
argunent only as it relates to Count Il. In Count Il, Plaintiff
al | eges that when she was pl aced on adm ni strative | eave on May 29,
2001, she was instructed by Defendant Prezioso “not to correspond
or have any correspondence or contact wth Charleston Housing
enpl oyees or property during the interim” (# 1, T 33.) I n
addition, while on adm nistrative | eave and after her term nation,
Plaintiff alleges that CHA personnel were instructed by Defendant
Prezioso “not to speak or communicate with the plaintiff . . . .~
(# 1, 1 34.)

As to the First Amendment claimin Count I|I, the individua
Comm ssi oner defendants assert that they could find no |aw
suggesting that the Board violated Plaintiff’s First Amendnent
rights by prohibiting comunication between Plaintiff and CHA
enpl oyees during Plaintiff’s admnistrative |eave and thus

interfering with Plaintiff’s ability to defend herself in the
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action brought by Defendant Crothers in State court. (# 56, p.
17.)

Plaintiff argues that the individual Comm ssioner defendants
m sread Trul ock. She asserts that Trul ock does not require that
the very act in question was previously determ ned to be unl awful .
(# 90, pp. 19-20.)

The i ndi vi dual Comm ssi oner defendants reply that they do not
argue that they are entitled to qualified imunity because they
could find no lawinvolving identical facts as to Plaintiff’s First
Amendnent claim Instead, they assert that the unl awful ness of the
conduct alleged in Count Il is not apparent in light of pre-
existing law, even if the action in question had not previously
been held to be unlawful. (# 102, p. 19.) In addition, the
i ndi vi dual Comm ssioner defendants point out that Plaintiff does
not cite a single authority in support of the proposition that her
rights were clearly established at the tinme of the alleged
violation. (# 102, p. 21.)

Plaintiff brought the constitutional claimin Count |l under
42 U. S.C. § 1983. Section 1983 provides that "[e]very person, who
under color of any statute, ordinance, regulation, custom or
usage, of any State ... subjects ... any citizen of the United
States ... to the deprivation of any rights, privileges, or
i mmuni ties secured by the Constitution and | aws, shall be liable to
the party injured in an action at law, suit in equity, or other

proper proceeding for redress.” 42 U S.C. § 1983.
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To establish a valid claimunder § 1983, Plaintiff nust show
(1) that the actions of the Conmm ssioners deprived Plaintiff of an
actual constitutional right; and (2) that the right was clearly
established at the tine of the all eged violation. Robles, 302 F. 3d
at 268 (citing Wlson v. Layne, 526 U S. 603, 609 (1999)). As the

Fourth Crcuit stated in Trul ock,

[t]he court should focus upon "the right [not] at its
nost general or abstract |evel, but at the level of its
application to the specific conduct being chall enged."”
Wley v. Doory, 14 F. 3d 993, 995 (4th Cir.1994) (internal
guotations omtted) (quoting Pritchett v. Alford, 973
F.2d 307, 312 (4th Cr.1992)); see also Anderson wv.
Creighton, 483 U S. 635, 639-41, 107 S.C. 3034, 97
L. BEd. 2d 523 (1987) ("The contours of the right nust be
sufficiently clear that a reasonable official would
understand that what he is doing violates that right").
This does not nean, however, that an official wll be
protected by qualified imunity unless the very act in
qgquestion has previously been held unl awful . Anderson, 483
US at 640, 107 S.C. 3034. Rather, the unlawful ness
nmust be apparent in |ight of pre-existing |aw Id.

Trul ock, 275 F.3d at 400.

Assum ng for purposes of argunent that Plaintiff could show a
violation of Plaintiff’s First Amendnent rights by the individual
Comm ssi oner defendants, Plaintiff has not cited any authority for
her position that those rights were clearly established at the tine
she was put on admnistrative |eave and |ater discharged. In
short, Plaintiff has cited no pre-existing law, fromwhich it is
apparent that the individual Conm ssioner defendants’ alleged
actions in Count Il were unlawful. Thus, the court finds that the
i ndi vi dual Comm ssi oner defendants are granted qualified immunity

fromliability for the claimalleged in Count 11
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2. Counts |1l and VI - Violations of State Law (Breach of

Contract and Open Governnental Proceedi ngs Act).

Def endant Comm ssi oners argue that they should be dism ssed in
their individual capacities as to Count |1l alleging breach of
contract because they were not parties to the Agreenent. As to
Count VI alleging violations of the Open CGovernnental Proceedi ngs
Act, the individual defendant Conm ssioners argue that they shoul d
be dism ssed in their individual capacities because the Act does
not inpose individual liability in the civil context. (# 56, pp.
17-18.)

Plaintiff does not address these argunments in her responsive
menor andum

Count |11 alleging breach of the Agreenent between CHA and
Plaintiff nust be dismssed as to the defendant Conm ssioners in
their individual capacities because the court has determ ned that
t he Agreenent was voi d. Even if the court had not reached this
conclusion, the Agreenent clearly states that it is “between
Housing Authority of the City of Charleston . . . and Zelma D.
Boggess . . . .” (# 56, Exhibit B.) Inasnmuch as the defendant
Comm ssioners are not parties to the Agreement at issue in
Plaintiff’s breach of contract claim that claimnust be di sm ssed
as to the defendant Commi ssioners in their individual capacities.

See Roberts v. Board of Educ., 25 F. Supp.2d 866, 868 (N.D. III.

1998) (because contract that underlies the plaintiff’s breach of
contract claimwas between plaintiff and the board of education,

not the board nmenbers in their individual capacities, clains
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agai nst board nenbers in their individual capacities were
di sm ssed).

As to Count VI alleging violations of the Open Governnent al
Proceedi ngs Act, the court determ ned above that all Defendants,
including the Conmm ssioner defendants in their official and
i ndi vidual capacities, are entitled to sunmary judgnent because
Plaintiff filed her case outside the 120-day statute of
[imtations.

3. Count 1V - West Virgi nia Wge Paynent and Coll ecti on Act.

Def endant Conmmi ssioners, intheir individual capacities, argue
that they are entitled to imunity for any violation of the West
Virginia Wage Paynent and Collection Act pursuant to the
Governnmental Tort Cains and Insurance Reform Act, West Virginia
Code 8 29-12A-1 et seq. (2001). (# 56, pp. 18-19.)

Plaintiff asserts that the issue of whether the individua
Comm ssi oner defendants acted with a malicious purpose, in bad
faith or in a wanton or reckless manner, thereby precluding
i mmunity under the above statute, is a jury question. (# 90, p.
17.)

The court has determ ned above that Count |V nust be di sm ssed
as to all defendants because the Agreenent was void and, thus,
Plaintiff is entitled to no additional wages under it. As to wages
Plaintiff alleges she was owed for August 27, 2001, the court
determ ned t hat she was on adm nistrative | eave as of this date and
was performng no |labor or services which would entitle her to

wages under the West Virginia Wage Paynent and Collection Act.
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Thus, the court need not reach the question of immunity of the
i ndi vi dual Conm ssi oner defendants under West Virginia Code § 29-
12A- 1.

4. Count VIl - Coner and Prezioso.

I ndi vi dual defendant Comm ssioners Coner and Prezi oso argue
that they are entitled to a strong presunption that they did not
engage in discrimnation in violation of the West Virginia Human
Rights Act, West Virginia Code 8 5-11-1 et seq. (2002), because
they participated in the decisions both to enter the rolling five-
year Agreenent with Plaintiff in 1998, and to termnate Plaintiff’s
enpl oynent in 2001. (# 56, pp. 19-20.) Def endants Coner and
Prezioso rely on Proud v. Stone, 945 F. 2d 796, 797 (4th G r. 1991),

in which the Fourth G rcuit reasoned that where the individual who
fired the plaintiff is the sanme individual who hired himless than
six nonths earlier with full know edge of his age, “a strong
i nference exists that discrimnation was not a determ ning factor
for the adverse action taken by the enployer.”

Plaintiff asserts that Proud is not controlling because it
does not involve the West Virgi nia Human Ri ghts Act and because t he
hiring and firing in that case were just six nonths apart. In
addition, Plaintiff, citing West Virginia case |law, argues that in
West Virginia, an enployee may maintain an action under the West
Virginia Human Rights Act against a fellow enpl oyee who aids and
abets an enpl oyer engaging in unlawful discrimnatory practices.

(# 90, pp. 21-22.)
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The individual defendant Conm ssioners Coner and Prezioso
reply that the West Virginia Suprenme Court of Appeals often | ooks
tofederal Title VII decisions, that Plaintiff provides no evidence
to overcome the inference articulated in Proud and that if Coner
and Prezioso violated the West Virginia Human Ri ghts Act by aiding
and abetting, they did not engage in conduct sufficient to destroy
their i munity under the West Virginia Governnental Tort C ai ns and
| nsurance Reform Act, West Virginia Code § 29-12A-5(b) (2001). (#
102, p. 23.)

The <court finds the presunption articulated in Proud
i napplicable to the facts of the instant case. Six nonths between
the hiring and firing is significantly different fromthe three-
year period in the instant case. Hence, the court denies the
motion of Defendants Coner and Prezioso that they be granted
summary judgnent in their individual capacities as to Count VII.

Based on the above, it is hereby ORDERED that the Anended
Motion for Summary Judgnent on behal f of Defendants with Regard to
Counts I, Ill, IV, VI and VIII of Plaintiff’s Conplaint and the
Def endants’ Individual Liability is

(1) GRANTED at to all Defendants in all capacities wth
respect to Count I;

(2) GRANTED as to the individual Conm ssioner defendants with
respect to Count ||

(3) CGRANTED at to all Defendants in all capacities wth

respect to Count I1I1;
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(4) CRANTED at to all Defendants in all capacities wth
respect to Count 1V,

(5 OCRANTED at to all Defendants in all capacities wth
respect to Count VI;

(6) DENIED as to the individual Conm ssioner defendants Coner
and Prezioso with respect to Count VII; and

(7) CRANTED at to all Defendants in all capacities wth
respect to Count VIII.

The Cerk is requested to mail a copy of this Menorandum
Opi nion and Order to all counsel of record and post this published

opinion at http://ww. wsd. uscourts. gov.

ENTER: July 25, 2003

Mary E. Stanley
United States Magi strate Judge

Counsel for Plaintiff:

Barbara G Arnold

MacCor kl e, Lavender, Casey & Sweeney, PLLC
300 Summers St., Suite 800

Charl eston, W 25301

Counsel for Defendants:

Ri cklin Brown

Rochel l e Lantz d over

Bow es Rice MDavid Gaff & Love PLLC
600 Quarrier Street

Post O fice Box 1386

Charl eston, W 25325-1386
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